STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

GARY L. GANDY,

Petiti oner,
VS. CASE NO. 90-4175
ANTHONY CERSCSI MOS and
SOUTHWEST FLORI DA WATER
MANAGEMENT DI STRI CT,

Respondent .
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RECOMMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamR Cave, held a public hearing in the above-
captioned matter on Decenber 19, 1990, in Bartow, Pol k County, Florida.

APPEARANCES

For Petitioner: GARY L. GANDY, Pro Se
OVEGA FARM
Post O fice Orega
Waver |y, Florida 33887

For Respondents: CERSOSI MO BEACH A. BROOKS, JR
PETERSON, MYERS, CRAI G CREWS,
BRANDON & PUTERBAUGH, P. A.
Post O fice Drawer 7608
W nter Haven, Florida 33883-7608

SWF.MD.: Cat heri ne D Andrea and
Susan Dietrich
Assi stant CGeneral Counsel
Sout hwest Fl ori da Wat er Managenent
Di strict
2379 Broad Street (U. S. 41 South)
Brooksvill e, Florida 34609-6899

STATEMENT OF THE | SSUES

VWhet her the applicant, Respondent Cersosino can give reasonabl e assurances
that the surface water managenent system as presently designed by the applicant
and requested to be permtted will not dimnish the capability of Lake Mabel in
Pol k County, Florida, to fluctuate through the full range established for it in
Chapter 40D-8, Florida Adm nistrative Code, in view of the fact that the floor
el evation of the retention ponds is one-half foot bel ow the el evation of the
surface of Lake Mabel for the ten year flood warning | evel.



PRELI M NARY STATEMENT

This case arose by a petition for admnistrative proceedi ng wherein the
Petitioner requested an adninistrative hearing concerning Respondent, Sout hwest
Fl ori da Water Managenent District's (District) proposed agency action in issuing
Managenent of Surface Water Pernmit Application No. 405733.01.

Petitioner's request for admnistrative hearing dated June 5, 1990, raised
several issues in his objection to the issuance of the permt. However,
redesi gn of the Respondent’'s Plan Unit Devel opnent and the amendnent to the
application narrowed the Petitioner's objection to the above-stated issue.

At the hearing, it was stipulated that the burden was on the applicant, and
in this regard the applicant presented its case first. The applicant,
Respondent Cersosi nb (Cersosinmo) presented the testinony of Ronald S. Burchfield
and Robert J. Brady. Cersosino's exhibits 1 and 2 were received into evidence.
Respondent District presented the testinony of WIlIliam A Har t mann
Respondent District's exhibits 1 through 4 were received into evidence. The
Respondent s’ Joint Conposite exhibit 1 was received into evidence.

Petitioner neither testified on his own behalf nor presented the testinony
of any other witnesses. Petitioner's exhibit 1 was received into evidence. At
the close of the hearing, Petitioner requested the late filing of an exhibit
referred to as a plat. The request was granted but the exhibit was never fil ed.

A transcript of the proceeding was filed with the Division of
Admi ni strative Hearings on January 14, 1991. Respondent Cersosino tinely filed
hi s Proposed Fi ndi ngs of Fact and Concl usi on of Law which were adopted by the
Respondent District. Petitioner has not filed any Proposed Findings of Fact and
Concl usions of Law. A ruling on each Proposed Finding of Fact has been nade as
reflected in an Appendi x the Recormmended O der

FI NDI NGS OF FACT

Upon consideration of the oral and docunentary evidence adduced at the
hearing, the follow ng relevant fact are found:

1. On May 3, 1989, Cersosino submtted an application for a Managenent of
Surface Water Permit to the District.

2. Subsequent to the submission of this application, the Polk County Board
of County Conmi ssioner (Comm ssioners) added an additional requirenment to
Cersosino's Planned Unit Devel opment (PUD) that there was to be a pre-
devel opnent / post - devel opnment match for basin runoff in the event of a twenty-
four hour one hundred (100) year stormevent, i.e. follow ng conpletion of this
project (post-developnent) it will handle the same outflow or flow of storm
water for the twenty four-hour one hundred-year stormevent as in a pre-
devel opnent situation.

3. Based on the Commi ssioners' requirenment, the design of the PUD was
anended to provide for the required storage capabilities.

4. On July 26, 1990, Cersosinp subnmitted to the District, its amended
application, Managenment of Surface Water Permit No. 405733.01 incorporating the
changes necessitated due to the Comm ssioners' additional requirenment as to
stormwater runoff.



5. On August 24, 1990, Ranmon E. Monreal, P.E., of the Pol k County
Engi neering Division, noted in a letter of that same date referring to
Cersosino's nodification of Retention Pond No. 300 for the project in question
that "this revision appears to neet the PUD condition by the Board of County
Conmi ssi oners for drai nage and conpliance with the Surface Water Managenent
O di nance".

6. The application of July 26, 1990, amends the original application by
super cedi ng and repl acing that application

7. In connection with the application for pernmt, soil borings were taken
at the site location for the retention ponds in order to establish the el evation
of the seasonal high water level (SHW) for that site. The borings indicated an
el evation for the SHAL of 110 feet to 112 feet above nmean sea level (AVSBL). The
District conservationally established the elevation for the SHAL of this
particular site as 112 feet AMSL

8. The floor elevation of the | owest retention pond was established at
114. 00 feet AMSL

9. The elevation of the surface of Lake Mabel for the ten year fl ood
warni ng Level is 114.50 feet AMSL as established by Rule 40D 8.624(1)(z),
Fl ori da Admi nistrative Code.

10. District policy requires the floor elevation of a dry retention pond
to be a mni mum of one foot above the established el evation of the SHAL of that
particul ar site.

11. Even though the surface elevation of Lake Mabel for the Ten Year Fl ood
Warni ng Level was established as 114.50 feet AMSL, there is insufficient
evi dence to show that there was lateral mgration of water fromthe | ake's edge
to the site of the soil borings such that it was evidenced by a denmarcation in
the soil profile. To the contrary, the evidence shows that there were
demarcations in the soil profile to establish an elevation for the SHAL for this
site of 110 feet to 112 feet AMSL

12. The designed weir crest in the |ower retention pond, Pond No. 300, has
an approxi mate el evation of 118.50 feet AVSL whi ch prevents water from com ng
over the top into the pond in the event Lake Mabel reaches the ten year fl ood
| evel warning elevation of 114.50 feet AMSL

13. The distance fromthe present water edge of Lake Mabel to the bottom
of Pond No. 300 woul d be approximately 600 feet, laterally and if the | ake
reached the ten year flood | evel warning el evation of 114.50 feet AMSL, the
| ake' s water edge woul d be approximately 100 feet laterally fromthe bottom of
Pond No. 300.

14. There was sufficient evidence to show that even if the surface
el evati on of Lake Mabel reached the ten year flood | evel warning of 114.50 feet
AMSL and the SHW (ground water |evel) reached 112 feet AMSL, the retention
ponds as presently proposed with a floor elevation of 114.00 feet AVMSL woul d
still percolate sufficiently, even though the percolation may be dim ni shed from
what it would be under present conditions, so that there would still be a pre-
devel opnent / post - devel opnent mat ch for basin runoff.



15. Cersosino can give reasonabl e assurances that the surface water
managenment system as presently proposed will not dimnish the capabilities of
Lake Mabel to fluctuate through the full range established for it in Chapter
40D-8, Florida Adm nistrative Code.

16. Anong others, the followi ng specific conditions in pertinent part wll
be placed on the permt, if granted:

. The applicant shall visually nonitor
the ponds on a nonthly basis to ensure that
the ponds are dry within 36 hours fromthe
end of the last rainfall event. Should the
ponds fail to percolate the required water
quality volune per District criteria, a
permt nodification shall be required.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, this proceedi ng pursuant to Section
120.57(1), Florida Statutes.

18. The District has authority to regulate surface water activities within
the confines of the District pursuant to Chapter 373, Florida Statutes, and
Chapter 40D-8.613, Florida Adm nistrative Code.

19. Section 40D 8.613, Florida Adm nistrative Code, provides as foll ows:

(1) Flood Ievel warnings are provided for a
surface water body as an advi sory statenent
for the public interest. Property owners,
public officials and the general public are
advi sed that flooding on a frequency of not

I ess than a ten (10) year recurring interval
is expected to occur at the indicated

el evation. Flood waters nay often rise above
the flood warning |evel.

(2) Floor slabs, septic tanks and drain
fields, docks, seawalls, and other physica

i nprovenents, on |and near |akes and ot her

i mpoundnents for which flood warning |evels
have been established, should be so |ocated
and constructed sufficiently above the fl ood
warni ng | evel such that their functions wll
not be inpaired by the rising water.

The evidence clearly show that the retention ponds' function would not be

i mpaired due to the rising water should the el evation of the surface |evel of
Lake Mabel reach the ten-year flood warning |evel of 114.50 feet ASM,
notw t hstandi ng that the floor elevation of the retention ponds is 114.00 feet
AMBL.



20. Section 40D 4.301(1)(e), Florida Adm nistrative Code, provides that an
appl i cant must give reasonabl e assurances that the surface water managenent
systemw || not dimnish the capabilities of a |ake or other inpoundnents to
fluctuate through the full range established for it in Chapter 40D-8, Florida
Admi ni strative Code. The applicant has nmet his burden in this regard.

21. Wile the applicant can give reasonabl e assurances as to the function
of the retention ponds to allow pre-devel opnent/ post-devel opnment match for basin
runof f, he cannot give absol ute assurances. Therefore, the District has placed
specific conditions on the granting of the permt to require nodification in the
event the system does not function as antici pated.

RECOMVENDATI ON
Based upon consi deration of the foregoing Findings of Fact and Concl usi ons
of law, it is, recomended that the Southwest Florida Water Managenent District

enter a Final Order granting the application for Managenent Surface Water Permt
No. 405733.01, as proposed by the District.

RECOMMVENDED t his 12th day of February, 1991, in Tall ahassee, Florida.

WLLIAM R CAVE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 12th day of February, 1991.
APPENDI X TO RECOMMENDED CORDER, CASE NO 90-4175
The following constitute my specific rulings pursuant to Section 120.59(2),
Florida Statutes, on all of the proposed findings of fact submitted by the
parties in this case.

The Petitioner did not submt any Proposed Findings of Fact

Rul i ngs on Proposed Fi ndi ngs of Fact
Submitted by Respondent Cersosinp

1. - 7. Adopted in Findings of Fact 1-7, respectively.
8. - 10. Adopted in Findings of Fact 10, 8 and 14, respectively.
11. Adopted in Findings of Fact 12 and 13.

12.-13. Adopted in Findings of Fact 13 and 11, respectively.



Respondent District adopted Respondent Cersosinm's Proposed Findings of
Fact, therefore the sanme rulings would apply as was applied to Respondent's
Cersosi no's Proposed Fi ndings of Fact above.

COPI ES FURNI SHED:

Cat herine D Andrea, Esquire

Susan Dietrich, Esquire

Sout hwest Fl ori da Wat er Managenent
Di strict

2379 Broad Street

Brooksville, Florida 34609-6899

Gary L. Gandy

Orega Farm

Post O fice Box Qrega
Waver |y, Florida 33887

Beach A. Brooks, Jr., Esquire
Post O fice Drawer 7608
W nter Haven, Florida 33883

Peter G Hubbel |

Executive Director

2379 Broad Street
Brooksvill e, FL 34609-6899

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOMVE AGENCI ES ALLOW A LARCGER PERICD WTHI N WHI CH TO SUBM T
VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



